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\I HY THE COMMISSION SEIOI-LD NOT PROMULGATE A DiGIT.4L MULTICAST 
\II!ST-CARRV REQIXREMENT AT THIS TIME GIVEN THE HARM SIJCH A 

DECISION COt'LD INFLiCT ON INDEPENDENT BROADCASTERS 

tntr;ii i c i m  Holdings. LLC. tlic I icensc~: of broadcast television stations fiatiinng 
Spanish-language programming. argncs hrrein thnt giyen the possibility of a succcssful 
constitutiond challenye to  'I Commission decision granting hroadcaqters must-cnrw 
rights for t h w  inulticast digital liro~raniming sen iczs. wliicli could result in the scaling 
back or tu ta l  i ~ m o \ a l  of cxi,ctinf iniist-carn riyhts. the Coniiiiissioii should not 
promulgate a digital inuItic;i\t iiiiibt-cai~i: reqiiireiiiciit at th is time The loss of euisting 
must-carn rights \&mild de\  astate independent hroadcastcrs a i d  possibl\ lead to the 
disappearance of such indcpeiidcnl \oices from the lele\:ision niarketplace Such harm to 
indepsndent broadcasters out\\ cighs an! benefit accniing priinnril! to iiet\wrk-affiliated 
staticins froiii digital inulric.~a~iiig. and coii i isels against grniiting broatlcastcrs must-car]) 
rights for digital niulticJ\t progi;iiiimiiig 

IYTRODU C"T1ON 

In the currenl battle over mandatory cai riage rights foi- the digital inulticast programming 

Fen'ices of tele\,isioii broadcast stations the voice of independent broadcasters has been di~owned 

out hy network-affiliated broadcasteis adi'ocating for such rights, and cable operators opposing 

thein oii constitutional , p m d s  While desiroua ni'multicasting rights. Entra\~ision, an 

independent broadcaster of Spairisli-laiiguage prograiiiining provided by the I!nivision Network. 

wh1c.h owns and operates 42 primary televirion stations (of which 17 ale full-service teleivison 

stalions) located generally in  m a l l  and inediuin-sized television markets in the southwestern 

United States, i s  concerned as LO the potential impact of this battle on a inore pressing, 

fundamental issue for it and other independent broadcastei s the preservation of must-carry rights 

on cable lelevihion systems Enlra\,isic)n urges the Cominission to consider how the curi'ent fight 

Coi~ inulticast mus t -cmy present\ independent broadca\ters w i t h  little to gain and much to lose 

Accordingly, Entravision requests \hat the (:oininission affrin the conclusion it has already 

reached to gant  must-carry rights onlv to a tclevision station's single primary feed of digital 

prc)grainming .Yet. ('a/.riogt! r~fI) ip/ tr /  7c.Iei~i.sion Brocldc,u.\/ . S / ~ w . v , t r / , c .  CS Docket No 98-1 20, 

F i r  5 1  J k p o r i  and O A > r  and kurrlwi .Yorice o f  JJropo.ced Iiiilemakrri,y, 16 FCC Rcd 2598, 2622 



(300 I ) ( " / : 7 ~  S I  Repori o d  O d v  ') ( ioncludins that '.primary i ideo" ineiins a single 

pioyaniminu - streairi a n d  tha t  if a d i g t a l  broadcaster elects to divide its spectrum into inultiple 

priigrarnining streams unl y oiie can be considered "primary" and entided to mandatory carriage) 

Netxork-affiliated broadca.;tcrs have characteimd inulticast seniLea as an integral 

cniriporicnt of the future business plans oi'hi-oadcasters and as Indispensable to a successful 

D I V ti~ansitiuti and the contniiiiiiy \italit) of free ovei-the-air television serbice However 

uhile digital niulticait seiwices inav already be a reality for some network affiliates with the 

piwgramining dnd financial i r s o u i c r s  to advance and wppon such technulogy, independent 

\ ta t ions  qiinpl) do not ha\e acces~  t i 3  the piograinining or the capital to invest in  such technology 

at this tiine, o r  in the foreserable h t u r e  The costs of the DTY transition itself, without regard to 

the development of inult iust  aeiviceu has imposed an enorinous financial burden on television 

broadcasters i i i  gmei al and sinall hroadcastei-s in particular Entravlsion, for cine, has spent 

sonsidt-rahle i ewurce \  siinply gettin? i t s  dicgital stailoris up and running, and as a practical matter 

does not have the h i i d s  or access to programming to take ineaningful advantage o f  developing 

inulticast tec~hnologies Thus. Entra\ ision, and other siinilarly situated independent broadcaqteix, 

prescntl) habe little gain froin a multicast inust-cai r y  iequirrinent 

011 the other hand. given the ienainty that cable operators \x'd1 bring a constitutional 

action against inuhicast inusl-iarr) ' and challenge the underlying foundations of must-carry in 

thc pi'occss ' independent broadcasters ha\w inuch to lose froin the Coininission's pursuit of a 

Sre Ex Parte Letter froin National Cable Rr Telecoininunications Association, CS 1 

Docket "lo 98-1 20 (Nov 24, Z O O ? )  ( 'NCT.4 Letter") (outlining constitutional claims against 
inulticast must-carry requirement) 

("C'iirncast Letteif') (arguing that i n i m  ening factual developinents since the Supreme Court 
upheld must-carry rep la t ions  have f i t a l lv  weakened the rationale relied upon by the Court) 

' %e Ex Parte Letter froin Coincast Corporation, CS Docket Ko c)8-120 (Oct 16, 2003) 
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digital multicast must-cainv rtquiieinent lf'in response to d w i t  by cable operatoi s die courts 

SLille hack o i  do  a n a \  w t h  eviating must-carr!' rules, it I< the independent stations, and not 

net\\nrk affiliates, that wil l  beai- tlie brunt of such a decisioii \Vhile affiliates will ~oi i t inue to 

have ~Iirii analog aiid inultiple diqitcal t'eedc carried on cable thioush retransinis~inn consent 

agi'eeinents, o v . i n ~  10 cable's need i o  offer network programming indcpendent btations that have 

a l \ ~ a y s  depended upcon inandator, cai'iriage to reach their target audiences will be devastated by 

tlie loss of their must-cai~ir) rights Thc proyainininp that independent stations currently offer 

will. i n  all likelihood. become pri)giwinining pioduct that affiliates can use on their inultiple 

chniiel\ .  which cable clpeiaiorr \wlI lie obligated 10 c a m ,  owing to the \ d u e  o f the  underlying 

net\vork-affiliated channels that resulted in i~etransmiwon consent authority for the affiliates ' 
\Vithoui must-cariy tlnc piescnce ( i f '  locallv-oinented m d  dl\,erw independent broadcasters in  the 

relei ision marketplace will rapidly decline. leaving only the inqor  network affiliates with their 

general market orieiitation As for the audiences of those independent broadcaster?. such as 

Ent~acision's Spanickpeaking  ~ i e \ x ~ e r s ,  they will no longer be served b y  broadcasters attuned to 

their special needs and interests 

Sccordirigly. Entra~ision subinit5 that the key to a successtul DTV tiansition does not lie 

in proiniitine digital inulticasl se i~ ices  at this time, but rather iii ensui inp that the investinents all 

broadcaaters ha \c  inade to date in  theii- analog and digital stations are i i o t  in any n~ay 

~~ ~~ ~ - 

' Retran\inission consent has always been the vehicle whereby network affiliates have 
proinoted their weak non-network p io~ra in  offerings on cable ,%e Ex Parte Letter froin 
Valional Cable & Telecommunicatioii~ Association. CS Docket No 08-120 (Dec 15, 2003) 
(I-eferencing broadcast netwoiks' lwerage to cnmpel cari-iage of broadcaTt-owned cable 
netwoiks) (citing L'S General .Accounting Office RepoTt to the Chairman, Coininittee on 
Coinmerce, Scieiice, aiid Ti-ansponatioii. I! S Senate. T ~ / ~ ~ . ~ / ~ ~ ~ z u I z I c u ~ I ~ ~ ~ / ~ . ~  I.YS~JCJ Related 10 
C'oiiipc,t///on aridSirh.\urrher Rare., i i i  /he ('able Tt.biu\/on /ndir.\/ry (Oct 2003) at 27-29 (finding 
that ot the 90 most carried cable net\boi ks. 4.7 percent were ina,iority-owned by broadcast 
ne two r k 5 ) )  



jeopardized Independent broadcasters ha\,iiig inade significant capital investments, should not 

nu\\' hd\.e rheiu placed at i~ i sk  'I he Lev to a successfiil DTV transition lies in a digital must-carry 

repiine that pdrai i tees the Ctituie cCii iiase of thr  pninar) broadcast feed of al l  bruadcasters' 

digital vsnals on each and e \ e q  cahle cyxtein operating in each station s television market See 

/ - I /  \ /  k,por7 uml Ordiv ,\upru Guaimnteeing the Lonlinued fuiure ~a i i i age  of all digital stations 

on AI market cable swe ins  will tn i l \  r ncu re  that all digital broadcasters. and not just  network 

affiliates. can recoup their iii\:estirients in  the DTV tranrii ion through access to all cable 

households in their markets This. i n  turn ~ ~ 1 1  adkante the DTV ~i~ansition. foster localisin, and 

promote the @s uriderpiiining the ('ommission s must-cai~ry regulationr to preseii:e the 

benefits of free ovei--ihe-ail hi oadcaql lelevivoii and t o  piomcite ciimpetition and the wdespread 

disscmiiratiori of infiilniation foi~ a iriultiplicity of'suirLes S r t ?  Cable Television C,onsumer 

Proiection and Coinpet~tion Ic t  o f  1I) ' )E  (1' L Yo 102-385. I06 Stat 1460) (the . 'I992 Cable 

C l C t  ) ~ l ~ / ' ~ ~ ~ / ' / ~ ~ ( ~ U ~ l ~ . S / l ~ ~ ~ ~ ~ ~ ' , \ / ~ / 7 1  I '  F(.(- ,  520 Ll s 180 (1907) 

I. 

In respcinre to rhe Coininissicin s consideration of a multicast inust-carry requirement, 

CABLE OPERATORS' OPPOSITION TO nluLTlCAST hlCS7-CARRY 

cable operators have  lhreatened to bring Fiist Ainendinent and Fifth Alnendinent claims against 

any policy interpreting "priinai-y vidco." as used in the 1992 Cable Act. io mean more than one 

iidrci  streatn See, t 'g ,  NC'r.4 Letter. \iipin \+'hatever the piecise merits of cable operators' 

claims. it I $  clear that the multicast Inuit-cari~y requirement under consideration by the 

Commission iraises constitutional question\ which ma! be of a different cast and possibly inore 

c o n \ " m n g  to  the Couits than in the past 

A s  a legal matter. the ('nmini~sion should avoid interpreting stattilory language in a 

manner that calls into question the ionstitutionality of Congi~ess's directi\:es ,Sue .loner. 11 I hiled 
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SIL/ICJ< 529 II S 818, R5 I (2000) i ' . i ~ i i i s t i t ~ i t i ~ n d l l ~  dnublful constructions should he avoided 

where poss i l~ l r  ') Rloreo\,cr. as a policy inattei the slakes are riinpi) lot i  high for the 

Coiimission LO pti\h the c~oiistitutioiial l i i i i i l s  of must-can3 b!, adoptinp a multicast must-cari-y 

requireiiient at t h i s  tiirie Does the ('oinmisrion reall) \w<h  to risk a sitiiution in mhich its 

promotion of digital inust-c .a i~i~ restilt!, i n  i io inust-caiiq trecitinent at all? 

Ji i  a toiistituticinal ch;il len~e to  iiiulucast nitist-car?. Eritinvisioii subinits that cable will 

not l i i i i i t  their q?p[isi t ioi i  t o  the ohliption to caimy iniiltiple piosrain feeds o f a  telekision station 

thai d o  nut ie la~e to  the Stat ion 's  pi i i n q  \ ideo sei\<ice Instead, cable opei'ators will seize upon 

the oppoituiiity to chai~acrei-17e the fntiiid;ition for ew i~ t i i i g  in i is i -carry regulations as outdated. 

I mien Ihe inultiplicit) of p l o p i n  deli\ e rv  seruces. and seek to h a b e  inust-carrq as i t  now stands 

nullified by the Supieiiie Coun. a iewlt the cxihle tcle\.ision indiistry has long been anxious to 

achie\ e .Gc Coincast Letter , \ m q v ~ i  , i s  pre\:iousl\ recognized by the National Association of 

Broadcaaters, "the stations that cannot leach LciIuiitar) can-iage agreements are the ones in  the 

inciit need ofniusl  c,ain)'s acLeis to l l i e  audience to build their DTV futures '' Reply Comments 

otY; \Rih lST\ ' /A l  T\., CS Docket No i ) R -  120. at i i  ('Aug 16, 2001) ("N;ZB Reply Coininents") 

In other \boids without must-cam netmurk affiliates \kill continue to sun'i\:e and prosper h) 

means ofreti.ansinission consen1 c ~ t ~ l i c i i  progimmining, while independent broadcasters, with 

their di\.ei-sr \oices, wil l  beyiii IO  disappear froin the inarketplaie This result mould obviously 

he iuuntei-  tc tlie pale of lociilisin and a inultiplicity ofvoices that uiidei-pin the Coininission's 

miit-carry reg ti la ti on^. iiiforin inan\' of tlie Cciinmisaion s init iatices. and were ofparamount 

coiicein 10 Congress and  the public dui-ins the Commission's Ihmadcast ownership proceedings ' 

4 5 
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The Ct>iniiiissinn s h o i i l d  nov \hoi-e u p  the found,itions of inust-carry by casting its digital 

must-cariq p o l i ~ y  in tei~ins ofrhe Ipriiriaiq broadcast feed of all digital stations. thereby 

inainiaiiiing the standard of ensuring that the primary signal of an analog televisioii station is 

cair icd o n  cable systeins i n  tlie station \television insi-ket By adopting a digital policy that does 

inot iick ~eoparciizing inust-cain? for all Ihoadcasters, the Coniinission will reaffii~m the central 

inipottance of localisin a n d  a di\eisi ty o f v o i c o  to the hiwadcast tele\,ision service .And by 

shtiiing up ihe foiiiidations c i f ~ n u ~ t - s a i n ~  b)  confirining ihat all that is intended is t o  ensure that 

the pi i inary  signal o f  all lociil broadcactcrs Ldii be seeii on all I o ~ a l  cable systems, ].ather than 

pu\hinp 11s boundaries b )  ~pi'oniotiiig i i i i i l l icasting. thc Cominissioii ~ $ 1 1 1  better sewe not only its 

must-ai-ry zoalh but also thc DT\' transition 

11. >fULTICASTlNC IS NOT THE KEY TO A SUCCESSFUL DTV TRANSITION ANI) THE 
PRESERVATION OF FREE O\ER-TFE- .~IR B R O A D C ~ S T  TFLEVJSIOY 

\ e t \ m k  affiliates have chaiacierized inulticasting as digital television s future and as the 

means to unlock a video inarket doininxted by  Lable ,Accordingly, these network broadcasters 

chai~actcrire inulticast carriase a \  the key to a vital. coinpetitive video prograrnininy industry 

SLV c g . Special Factual Submission b y  the CRS Tele\:ision NetIA'ork Affiliates Association in 

Suppoll  ofhlulticasr Carriage Kequiieinent ('S Docket No 98-l?0, at 1-3-16 (Jan 13, 2004) 

('T RS Submishion") 

u,itli niullicasting are realisticallv a \  ailable only to  \:ertically-inte~iated media giants and large 

y o u p  (3Mnei-s of the foui- major networks' affiliated statloris with ample iresouices to secure 

prograinining and i i i \  est in inultica,~ling technology The costs of the DT\' transition have left 

Entrai,ision disagrees The possibilities and potential benefits associated 

~ 

' <See "F('C: Chairinan P o x e l l  Lmnches 'Localisin in Broadcasting' Initiative," FCC 
News Release. August 20 2003 (''1 ocuh.5m i i i  Hroad(:astrng Irrrl7uf7ve") 

nficn the case that "primary station< and large market stations have less of a connection with 
iheii- Lommunitv " Communications Daily. Sept 10, 200.3, at 5 

-4s noted by Jerrold Starr. directur o f  Citizens for Independent Public Broadcasting, it is il 



mcist indeyeiideiit h i~z~dcastei  5 finaiic~ially strapped ' Hroadcastei~ such as Enti~avision cannot 

hope tci take adyantage of inu1tic;asting u n t i l  their ir i \eetinents i n  their digital stations are aecured 

and rhe ~ ta t i~ i i i s  begin to opelate at a profit I n  the meantime, inulticasting will siinpl)# increase 

the power nfnet~(irk-affiIiated ,starion? a n d  furrhei diininish the al)ility of independent 

himadcasters tc i  inake 11ieir \ .OILCS Iieiird A inulticast must-cari~y requii-einent would effectively 

alluw ine1woik affiliates to diiininnte the local b i o a d c a s t  station industry. and lead to the h n d  of 

honmgenour videv pingraiiiining inai~kei thal informed the concerns of Congress and the public 

during the C'ciminission's broadcast ommership proceedings 

Fntravision suliinits t l i a i  the vnlues underpinniiig must-carry c a l l  foi~ a strong digital 

ininit-carry pulicy that broadly benefits all digital stations, rather than a narr-ow, c,ontroversial 

mu;t-carr)' policy that help.: o n l y  those sta~ions that least need it 
'I Cai riage uf the  priinar) 

* 
Broadcasters can eXpecT 10 hpmd between thiee and ten iiiillion dollars pel- station to 

con\ ert to digital operations. based u p o n  the need for new tonsers. incidifications of existing 
tow c r s ~  new transmission lines. antennae, digital transmitters aiid encoder, consultants, licensing, 
and related capital expenditures I \ ~ J ~ '  Regarding fht. Tiuns//ioi/ 70 JI/,qifu/ E/e iuswn Heunng3 
Bt!fiire the Hozi\e 'onzni o i l  h i e i y ) ,  trrid ('oiiiniercr. Siihcornni On Tt.lecomn und the Internet, 
107''1 Cone 38 (2002) All in  all, II is estimated that bi~oadcastei-s will spend between ten and 
vuieen billion dollar.; before the DTV transition is complete See F(.( '  Seck\ M(JW Ilerarl on 
o r ' .  7rcm\iIion ,+on7 ~ ~ / d 7 ~ , \ r ~ ~ ' ~ ' / [ ~ ~ ~ f ~ ~  5 .  Public Broadcasting Repoit, May -30, 2003, at Latest 
V,\VS 

throughout the hi oadtast i n d t i s t ~ y  and iniilticasting pr~esents the latest version of this problem 
.Scr Edinund Sanders~ W F / / - n i $  .ST]/// O I J ~ T  M7ihca~/ /ng ' ,  L A Times. Dec 14, 2003, at C1 
jdiscu~siiig h o w  broadLaster'a DTL' i n \  esiinents haL,e vet to pay off and how broadcaster have 
yet to figure o u t  hou to rec,oup highei- costs of inulticasting) 

4inony coininercial broadcast tele\isioii stations, inulticasting efforts ai~e alinost 
excIusi\ ely being undertaken by n e t u  ork-affiliated stations .C!e Tk'Fn'ins ,Sjililt7n,q Oiw 
'?~47il17c.a.c/7ni:g', . ~ i q ~ l ~ r  (discussing multicasting efforts of CBS and Fox affiliates). John Eggerton 
and Ken Kerchhaumer, LS/ddde?~~ I /  ',\ H i p  lo .Spec~71m-S~d/l. Broadcasting & Cable, Dec 8, 
7OOi. at I  discussi in^ inulticasting /plans of .4BC and hBC) .See uZ.co CBS Submission. sywa, 
Specml Factual Submission in Support of Multicasting Carriage by the N B C  Affiliates 
I ' c I e ~ i s ~ o n  Issociation. CS Docket N o  98-1 20 (Jan X, 2004), Ex'Paite J-etter from National 
Hroadca>tiiip Company. CS Docket No 98-120 (Yo\ 7, 2003), Ex Parte Notice froin ABC 

The pi-ohleni of how to make DTV operations profitable is longstanding and widespread X 
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programinins aisnciated w t h  a di@ital station's signal. ra ther  than multicast inust-carry w i l l  

pi oinute local is in a i d  a inultiplicity (if  wurLei  in the brnadcast television service Further, 

digital must-cai-ry that ensure5 that Ill-oadcasters h a w  their primar! bi-oadcast sen;ice carried on 

dll  u h l e  \?stein\ i n  their i n w h e t \  \vi11 nd\ diice the DT\' transition foi evei'yone, not just the 

netnoik affiliates 

111. .1 DIGITAL h'lUST-cARRY POLlC\. REQUIRIWG CARRIAGE OFTHE PRlnlARV 
PROCRAM FEED OF AIJ, DIGITAL STATIONS WILL BEST PROMOTE THE 
COMMISSlOY'S hll&T-CARRY GOALS AND /W\'&%CE THE DTV T'RAh'SlTION 

Free owr-the-air tele\,i5inii remains an important part of tlie video progiainming market 

h4illions of ionsuiners still r e l k  on over-the-ail signals for tele\.isinn viewing. particularly 

m i n o r i t \  \ j i e v w s  a n d  vieu>er,\ with Ic)wei incomes ,Si,@ N4B Reply Cciininents at 21-22 With 

cahle serving as the gatekeeper to neai~ lv  70% of the hoines in America. carriage on cable 

s)'.rieins remains cential to  the rcoi iwuc viability of independent stations SLV Ucganr'mg fhe 

Trunsilion lo I ~ / p m /  i Z . l n ~ ~ t i o i ~ .  \iiliru Thus, cable carriage is iiitiniittely linked to television 

stations- ab i l i h  to cuiceed and to ioiitiiiue providing iervice to non-cable hoines Moreober, 

cahle carriage is uniquely important t c  specialty stations such as Entravision's that need inust- 

carry in order to reach theii- target audiences 

Stations such as Entrav iwin  c lack the inaw audience appeal necessary in cirder to secure 

reti~anmiission i-onsent a g i m ~ ~ e n t s  jcith a b l e  operators, and thus,  must-carn' is  the only ineans 

1)) which these stations can deliver their programmins thiough cable operators to  the bulk of 

their intended audiences ,St<, YAH Reply Cominents at 24-25 Despite tlie absence of a inass 

audience Entra\;ision.c ?tatiiiiis pro\ ide genuine service to the Spanish-speaking public The 

.~ ~~~ - -~~ ~~~~~~~ ~~ ~ ~ 

Telei'ision Affiliates CS Docket N o  OX-120 (Jan 12, 2004). Ex Parte Letter froin 4BC, Inc , CS 
DoLket Yo 98-120 (Nov 20, 200;1 



bulk of Enti~a\'isron'\ fiill-ser\ ice s n t i o n s .  and a number of its low-piluei~ stations. oriyinate local 

i iem 5 a program s e n  ice that inan! ( i f  Entra\,isioii-s English-language competitors are 

abandoning These local Spaiii5h-language inens sen'ices ale the vnlv  source of in-depth n e w  

and information abour govei-timerit actions and emergencies foi. Spanish-speaker7 in markets 

mheie there ;ire n o  Spanish- lanya~e  rirwspapers and where iadio news is usually limited and. 

too often. non-existent 

Enti-ai ision belieccs thal if must-car9 did not exist. inany of i t s  stations would have to 

relb only on o\wr-the-air transirnavons to reach their j'iewers. a nearlv iiripossible result in  this 

da\ ofinultiple multichannel \:ideo poi idera  l f that  were the tase, Entravision w o u l d  not have 

the revcnues to originate Icical n e w s  and ]pro\ ide other se iwccs to  its local coininuiiities The 

prciei-\'ation of a inu.;t-caim policy, encompassiny the prirnar!' video stream of digital television 

is thus critical to the continuins sui- \  I \  a l  of digital stations without netwii.k affiliations 

Without muct-carn independent stations mi11 not aui.vi\'e i n  the tele\:ision marketplace 

The loss of these stations will siiripl!, inciease the mal-ket coiicentiation ofnetwoi-k-affiliated 

stations and cable operators at  the expense of localisin and a diversity o f  voices Such an 

o u t  come obw o 11 s I y contradicts the C virii n i 7sio in'  s LW u/i.\777 711 HI ciud(u~r7ng h7itium)e and the 

values expressed b!, Congress and the public during the Coininission's broadcast ownership 

proceedings, ihe raine 1 alues that under-pin the Coinniission's inust-carry regulations Given the 

iinpodance of must-carry to independeiii siationr. and the importance of independent stations lo 

a mhrant, di\.erse video prograinniing market. the Coininission should not pursue a inulticast 

nuist-carry polic) that place? inaiidatiiry cable carriage of independent broadcasters i n  jeopardy 



at this tiine 

aniinatiny must-cai-ij. hut could nctucdly uiideiinine mus t - caq  allogether by prompting a 

ca i i~ tu t iona l  c h a l l e n ~ e  b) cable operalors aimed not lust at inultiiastin_g. hut at the foundations 

uf inust-cariw 

A inillticast inuct-carry rcqiiirenient would not only fad to proinote the principles 

.A stioiiy digital inust-cat'r! polic) is a l x  indispensable to the success of the  DTV 

ti-aiisitioii ,As pre\,iously mentimed cable operators current11 ser ie  approximately 70% o f  the 

television houxholds in the Ynited Starec .Yet, R~~guidin,q ihc T i w s i i i o T i  io~hgi lu l  Teln~zsrow, 

~ 7 q m  -4s recognized in a recent repoil u n  the DTV tiansition by The General ALcounting Office, 

~.[b]ecause inoie (hail two-thirds of.4niericans receive rheii~ television via cable cable carriage of 

DT\" broadcast s ipi i ls  is iinpoitant for facilitating the timnsition '' United States General 

Account i ng Office, GAO-03.7 7 ~ ~ l ~ , ~ , f 1 i i z n 7 i ~ i i i ~ ~ ~ ~ i / ~ i i , s  ildiirrio~iol I.L'dw~i1 Ejjori,v ( ' O U l d  He@ 

ALhmiicP I11,yilol I'i.lzi,/aion / 7 0 / 7 ~ ~ / 1 0 / /  4 (2002) Access to homes seived by cable. and the 

ad\ertising ire\ enue tha t  accoinpanies such access, are the kind of financial incentives 

iiidependent tclevivon broadcasters such as Entra\,ision need to uiideitake the transition from 

analog lo digital operations 4 cti (711s digital intirt-cariq policy will encourage wide participation 

i n  the DTV transition. and accelerate i t s  successful coinpietion Whereas a multicast must-carry 

requirement wciuld only benefit the large. well-funded network affiliates, a priinarv feed-based 

digital inust-carry pcilicy wil l  assure a zuccessful DT\' trailsition for ;il l  stations 

Further bb proinulgating a mullicast must-carry ieiluirement, and provolung cable 

uperatvrs to litigate the constittitionalit); of ruch  a policy, the Coininisson could actually set 

back the DTL' transition A lengthv c o u n  battle would ceilainly delay the transition More 
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vgnificaiitl\. if such a battle cnded i i i  the scaliiip bach oi~ the complete i-epeal o f  Inuit-carry. the 

LIT\' i i i \  estments ufhimadc,astei~s such as Entravisiun uould be lost Sudi  an upset to the DTV 

futures of independent station, would deal a coininencurate blow to the DTY transition and  to 

independent hroadcaqting itself Oiice again Entraviqion subinits that. at present. the stakes are 

too hiph for the C'ominission to pis11 the iiiurt-carq eniselope Foi. the time being, the 

C'ominission qliould concenti ate oil a inust-cariv policb that ensiiim thdt the primary feed DTC 

5ignal o f a l l  local Ibroadcast stations I S  carried on all cable systems i n  their markets at the earliest 

pcisrible time 

(:ONCLI IWON 

L)ipiial inultic.astin2 r e p r e w i t ?  an e m t i n p  opportunity for well-positioned broadcasters 

to cripand thew se i~~ices .  but as s i i h  i t  rcpresents the icing o n  the cake rathei than the heait of 

the nialter hlaridalur)' cari-iage of the pi-iinai-y signal of all  digital television station7 wil l  

ploinote localisin and a true di\einitv o f  \,oices which ieinaiii the real benefits of free ober-the- 

air i e l ~ i i s i o i i  This is the heait o f ihc  inaiier The Coininission's top priority should be t o  secure 

must-cai'ry rights for the primairy broadcast feed of all digital statinns Policies that threaten to 

delay or otherwise prwent the a c h i w e m e n t  of th i s  goal should no1 be advanced at this time 

G v e n  cable olierators. credible threats to hrinp constitutional claims against a inulticast must- 

Larry policy. and tc ~hal lenge the miitiiiutng \ dlidity of constitutional grounds for existing must- 

cairv irepulations iii such a pioceedinp. the Coinmission's current consideration of inulticast 

rnu\t-carr! IS  at odds with the \ d u e s  t h a t  underpin must-cariy a )  \+ell as the Commission's DTV 

timnsition goal$ and IvLalisin mitiatices Entra\'ision cubinits that the (:ommission should focus 

on a digital must-carn' iegiine that, like current must-carq regulations. centers upon mandatory 

cdi iiage by cable operators of the Ipriinan profrain feed associated wirh a station's broadcasts 
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~lccordingly r n t r a \  ision urpes t h a t  the Cuminission affirin its concIi~sion that digital must-carry 

shiiuld extend 01114 to  “pi-iniar\ \ i t i r o  ’. as iiiui-e h l l y  set forth in the F//..\! H e p 7  / and Order, 

’1‘”’“ 
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